United States Court of Appeals 


for the Second Circuit 


APPELLEE'S BRIEF 


/D-/58/ 


United States Court of Appeals 


bor th t mas 


Table of Contents 


Page 
SE ee ee Soaks 1 
Peen Se CERO Sd SK era we aS a 2 
Argument: 
Point I: The State Court properly determined 
the reasonableness of the settle- 
ment; the Federal Court is without 
jurisdiction to make that determina- 
ORNS Reh eae eras se AE, oS ek a pee € 
Point II: Appellants were not deprived of 
their due process rights in the 
State Court; -:he Federal District 
Court may not review the findings 
OF OO CRAUe COMPE. 4 sk es ek we ee oR 18 
Point III: Appellants are not entitled to 
intervention in the Federal Court... . 24 
Point IV: Appellee Superintendent should be 
Se OD boats a ee ee ee Lk at 
SERS 6a okt ws ek ee wi eee ete er a eee 28 
. 


Table of Authorities 


Cases: 


Bell v. Preferred Life Assur. Soc... 
131 F.2d 516 (5th Cir. 1942) 


Birnbaum v. Newport Steel Corp., 
193 F.2d 461 (2d Cir. 1951), cert. den., 
343 U.S. 956 (1952). se uke 


Boryszewski v. Brydges, 
N.Y. Law Journal, July 30, 1975, p. 1 (1975) 


In Re National Suret Co. ; 


176 Misc. 53, 26 N.Y.S.2d, 370 (Sup. Ct. N.Y. Co. 


1941). 


In Re Westchester Title & Trust CO;.. 


170 Misc. 869, 10 N.Y.S.2da 190 (Westchester Co. 


1939). 


Johnson v. Riverland Levee Digst.., 
117 F.2d 711 (8th Cir. 1941) 


Katin v. Apollo Savings, 
318 F. Supp. 1055 (N.D. 111. 1970) 


Matter of Knickerbocker Agency (Holz), 
o Oeteee 258 TESS’ Ss xk ke 


M.F. Hickey COE Va Imperial Realty Co., 


73 Misc. 498, 342 N.Y.S.2d 186 (App. T. lst Dep't 


So’ | ee ae 


. . . . > . . . . . . . 


Motlow v. Southern Holding & Securities Corp., 
95 F.2d 721 (8th Cir. 1938). 


Rooker v. Fidelity TrEUSt: Co. , 
2630.6. 413) (2923). ; 


Solien v. Misc. Drivers & Helpers Union, 


440 F.2d 124 (8th Cir. 1971), cert. den. 403 U.S. 


905 (1971) 


. 


12 


A Be 


10 


3 


12 


10 


16 


10 


22 


27 


Cases (cont'd) Page 


State Bank of Albany v. Dan-Bar, 
12 A.D.2d 416, 212 N.Y.S.2d 386 (3d Dep" t E961} . « 16 


Stewart v. Citizens Casualt of MY. 
23 N.Y.2d 407 eee Dis ek el vl Se a se a 19 


Sup't of Insurance v. Bankers Life, 
300 F. Supp. 1083 (S.D.N.Y. 1969), aff'd, 403 F.2a 
355 (2d Cir. 1970), rev'd, 404 U.S. 6 (1971). ... bp 2S 


Tang v. Appellate Division, 
oo) Ween eae eee Can, OPO. 6 cg Gk kw we ecw ek 22 


United States v. Communist Party, 
eer 5. SOOO. ide (ime. e. 3962)... ss i ik wx 12 


? United States v. Preston, 
oon Seam Soe (9th Civ. 1965). «6 &% Ke ER KOS S Pee 12 


United States v. International Telephone & Tel =SOEP 
343 ¥.. Supp. 22 (D.C. Comm: 1972) .. . Oe Rss 25 


Statutes: 

' Gre PRM ee eh See gies Cee ae oe 23 
Pome MRR ee xe 6h) le a BE le lee Se ait Gerpogs am 2%, 28 
en CONEMMEEM Phd ect a devs es ap Bh age een oad . EL. hey. 26 
Series WONGI eR Be eis be gs ae a tee bE ed ae ad ck Ph 5 26 


eee a NE Wi See He Og ee Ge nek ee S ek ° 25, 26 


sas Wee Se Sees BSE kk 4k se ke Bk Se Pe RE ee ee 14 
os, ie AS OI Sap os eb. wh ee elm aw beet te 13 


RR OR NS Re en en eg a Poth ei, oe ve 13 


ice ee Ge. Ee 6 4 bh ace ee Ko a lees = ere ee 8 


Statutes (cont'd): Page 


Dees: Dg Oe EM Se aS eg gn Gir). Canis mer Pee Seca ee 8 
Pek oe RN ae re Se ga ae see gl ed Lak” ee ah as ee a > oe oe 8, 20 
ea SE ee Slisl ces ue, > «par lew@ lee ernel ee glee 8 
ieee Bc e eS ea ee ae We ae el oS 8 


Nets Venere 6 Brateie Lae; $3638 go Am} ue Soe ee eS 14 


Nese WOkmMen” Ss Comp. TO, SrKOS.. 6 6. ko eis ee Sele ee a 


Others: 


3B Moores Federal Practice, 2 Ed. 4 24.13{1) ...... 26 


QUESTIONS PRESENTED 


1. Was the State Court the proper and only 
forum to decide the fairness and reasonableness of the 


settlement? 


2. May the Federal District Court review the 
findings of the State Courts that appellants were not 


deprived of their due process rights? 


3. Are appellants entitled to intervene in 
the Federal Court proceeding to challenge the adequacy 


of the settlement? 


4. Should damages be awarded to appellee 


Superintendent? 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


SUPERINTENDENT OF INSURANCE OF THE STATE OF 
NEW YORK, AS LIQUIDATOR OF MANHATTAN CASUALTY 
COMPANY, 


Plaintitf-Appellee, 
wi 


BANKERS LIFE AND CASUALTY COMPANY, IRVING TRUST 
CO., BELGIAN AMERICAN BANKING CORPORATION, BELGIAN 
AMERICAN BANK & TRUST COMPANY, GARVIN BANTEL & 
COMPANY, NEW ENGLAND NOTE CORPORATION, THE ESTATE 
OF GEORGE K. GARVIN by RUTH N. GARVIN, THE ESTATE 
OF JAMES P. BEGOLE, by PATRICIA C. R. BEGOLE, as 
EXECUTRIX, JOHN F. SWEENEY, THE ESTATE OF STANDISH 
T. BOURNE, by STANDISH T. BOURNE, JR., 


Defendants-Appellees, 
-and- 


HARRY BERG and FLORENCE H. BRANDENBURG, EXECUTRIX, 


Intervenors-Objectors-Appellants. 


BRIEF FOR PLAINTIFF-APPELLEE 


NEES 


Statement of the Case 


The present appeal of the so-called "Intervenors- 
Objectors" (so designated because, in fact, these parties 
were neither intervenors nor objectors in the court below 
having no standing) is a striking example of the abuse 
rather than the use of the judicial process. In spite of 


the fact that this hard fought litigation took almost 


ten years before a settlement was reached, the moving parties 
have succeeded in delaying the distribution to the creditors 
of Manhattan for more than an additional three years. 

The settlement agreement now under attack by appel- 
lants has been approved and found to be fair and reasonable 
by no less than 15 present or former members of the judiciary. 
Unfortunately, this has not deterred counsel in what appears 
to be a never-ending quest to raise and reraise issues heard 
and determined k four different courts. 

This Court should not be impre~sed by the length 
or effort apparently put into appellants' brief. Indeed, 
these papers are almost a verbatim copy of the moticn papers 
submitted to the Court of Appeals of the State of New York 
on appellants’ motion for leave to appeal to that Court. 

One can readily appreciate counsel's dismay at 
having failed to achieve his anticipated results. However, 
he has had his day in court in the Supreme Court, New York 
County, the Appellate Division of the First Department, 
the Court of Appeals of New York and the District Court. 

What he now seeks is nothing less than a relitigation of the 
issues decided adversely to him four times over. 

It may be helpful to the Court to briefly summarize 


the events which have occured, particularly since the 


"objectors" first appeared. In June 1972, the then counsel 
for the Superintendent of Insurance, Arnold Bauman, reached 
a settlement agreement with the defendants whereby the action 
was settled for $1,000,000. An application was made to the 
Supreme Court, New York County, as required by the Insurance 
Law, for approval of that settlement. At that point two 
objectors appeared, Florence H. Brandenburg, Executrix of 
the Estate of Matthew Brandenburg, claiming to be the sole 
stockholder of MCC, and Harry Berg who had a claim under a 
Workmen's Compensation policy issued by MCC prior to its 
liquidation. 

Of course, this was not the first attempt by the 
Brandenburg interests to participate in this litigatioi.. 
On March 21, 1966, Matthew Brandenburg commenced an action 
in the District Court against defendants-appellees Irving 
Trust, Belgian American (predecessor to European American), 
Garvin, Bantel & Company, Garvin and New England Note. On 
September 26, 1967, Judge Wyatt dismissed this action as to 
Garvin, Bantel. An appeal from that dismissal was taken 
and subsequently dismissed for lack of prosecution. On 
May 10, 1968, Irving Trust moved to dismiss and the motion 
was granted without opposition. On June 19, 1968, the 


action against Belgian American was discontinued by stipulation 


and on October 17, 1969, Brandenburg filed a notice of volun- 
tary dismissal against Garvin and New England Note. 

On the same day as the federal action was commenced 
by Brandenburg, he instituted an identical ac -ion in Supreme 
Court, New York County. The defendants in that action moved 
under the CPLR for a dismissal of that action and the motion 
was granted by default on the same day that the Superinten- 
dent's application for approval of that settlement was heard. 

As a result of the position taken by appellants, 
Judge Markowitz entered an order on January 2, 1973 appoint- 


ing former Supreme Court Justice Samuel M. Gold as Special 


Referee to conduct hearings and report on the fairness and 
reasonableness of the settlement. Hearings were held and 
although appellants were represented they called no witnesses 
on their behalf. Although given the Opportunity to submit 
memorandum, appellants did not do so, and on June 4, 1973 
Judge Gold filed a lengthy and well-reasoned report finding 
ae, | the settlement to be fair and reasonable (A-171). 

Thereafter, on September 25, 1973, Judge Markowitz 
rendered a decision confirming the report of Judge Gold (A-159) 
and on October 23, 1973 an order was signed confirming the 
Referee's report (A-152). 


Appellants then appealed to the Appellate Divi«ion, 


First Department, and on Septe:ber 17, 1974 the Appellate 
Division, without opinion, unanimously affirmed the order 
of Judge Markowitz. Appellant. then moved in the Appellate 
Division for leave to reargue or for leave to appeal to the 
New York Court of Appeals. On November 21, 1974, again 
without opinion, the Appellate Division unanimously denied 
this motion. 

Appellants then moved in the New York Court of 
Appeals for leave to appeal, and on February 12, 1975 this 
motion was denied. Appellants have exhausted their remedies 
in the state courts, each of which, including the highest 
court of the state, has affirmed the pineal Mais and fair- 
ness of the settlement reached in June of 1972). 

In the interim, on November 19, 1974, counsel for 
appellants filed a notice in the District Court, which on its 
face appeared to have no basis under the Federal Rules of 
Civil Procedure. The Court then directed that appellants 
make appropriate motions, which they did on February 6, 1975 
(A-34). The omnibus motions were denied (A-5) and the Order 


appealed from entered on June 17, 1975 (A-2). 


ARGUMENT 


POINT I 

THE STATE COURT PROPERLY DF- 

TERMINED THE REASONABLENESS 

OF THE SETTLEMENT; THE FEDERAL 

COURT IS WITHOUT JURISDIVTION 

TO MAKE THAT DETERMINATION. 

The factual background of the events which gave rise 

to the institution of this action in 1963 have been fully set 
forth in the opinions of the courts dealing with the juris- 


dictional question, and for the sake of brevity they need not 


be repeated herein. See Superintendent of Insurance v. Bankers 


Life & Casualty Company, 300 F. Supp. 1083 (S.D.N.Y. 1969), 
aff'd, 430 F.2d 355 (2d Cir. 1970), rev'd, 404 U.S. 6 (197)). 


Appellants' attack on the jurisdiction of the state 
court to approve the settlement herein was perfectly summarized 
and responded to by the court below: 


"Movants then argue that because the state court 
lacks subject matter jurisdiction of the § 10(b) 
claim, any final decision of “he state court 
approving a settlement of the § 10(b) claim should 
not have res judicata effect in the federal court. 


"This is a non sequitur of the worst sort. 
While the state court cannot adjudicate a § 10(b) 
claim, it can adjudicate the reasonableness and 
propriety of the exercise of his discretion by 
the State's fiduciary in settling such claim." 
(A-21). 


The role of the state court in this proceeding 


was established on May 24, 1963, when an order was entered 


pursuant to Section 514.2 of the Insurance Law appointing 


the Superintendent the Liquidator of MCC and vesting him 


with title to all of its vroperty, contracts and rights of 


action. 


The fact that the Superintendent commenced an action 


in the federal court did not deprive the Supreme Court of 
its over-all jurisdiction in the liquidation of MCC. 

The entire statutory scheme involving the liquida- 
tion of insurance companies revolves around che jurisdiction 
and supervision of the Supreme Court. Thus. Section 526 of 
the Insurance Law authorizes commencement of liquidation 
proceedings by an application to the Supreme Court. Section 
514 fixes the rights and liabilities of interested parties 
as of the date of the entry of the order directing liquida- 
tion in the county clerk's office. Section 539 permits the 
Superintendent to compromise debts or claims "subject to the 
a‘ provai of the court." Section 528 dealing with injunctions 
provides that the duration thereof shall be subject to the 


court >efore wnich the application for a liquidation order is 


returnable, again, the Supreme Court. 
The clear purport of the statutory provisions is 
that the Supreme Court is vested with the exclusive jurisdic- 


tion over all matters pertz.iing to the ’’quidation of MCC 


and, particularly, Section 539 required the Superintendent 


to obtain the approval of that court in settlement of the 
claims against the defendants in the actions brought in both 
the state and federal courts. 

No attempt was made by the Superintendent to vest 
the state court with jurisdiction to determine a claim brought 
under the Exchange Act of 1934. Indeed, the Superintendent 
zsommenced his action in the federal court and the jurisdic- 
tion of that court was ultimately decided in the Superinten- 
dent's favor by the Supreme Court of the United States. What 
he sought was only a determination that the settlement of his 
action was fair and reasonable and this determination can and 
must be made only by the state court. 

As is stated in the Matter of Knickerbocker Agency 
(Holz), 4 N.Y¥.2d 245 (1958), "The Supreme Court with the agency 
of the Superintendent of Insurance, was intended to have ex- 
clusive jurisdiction of claims both for and against an insur- 
ance company in liquidation.” 

“Experience has demonstra*ed chat, in order to secure 
an economical, efficiert. and ordexly liquidation and 
distribution of the assets of an insolvent corpora- 
tion x the benefit of ail creditors and stockholders, 
it is essential that the title, custody, and control 

of the assets be intrusted to a single management 

under the supervision of one court. Hence other 
courts, except when called upon by the court of primary 
jurisdiction for assistance, are excluded from parti- 


cipation. This should be particularly true as to 
proceedings for the liquidation of insolvent insurance 


companies." Matter of Knickerbocker Agency, supra, 


4 N.Y. 2d at 252, quoting from Motlow v. Southern 

Holding & Securities Corp., 95 F.2d tah; 120 

(8th Cir. 1938). 
Thus, in matters concerning liquidation, " ... another court 
should not be permitted to interfere with the jurisdiction of 
the court in which the liquidation proceeding is pending ...." 
Matter of Knickerbocker Agency, supra, at 4 N.Y.2d at 253; 
see also In Re National Surety Co., 176 Misc. 53, 26 N.Y.S.2d 
370 (Sup. Ct. BY. Ci, 1941}. 

This rule has been applied to at least one case in 
which a liquidator sought approval of a settlement pursuant to 
a state statute in the Federal District Court in which he was 
prosecuting a claim on behalf of a company in liquidation. 
Katin v. Apollo Savings, 318 F. Supp. 1055 (N.D. Ill. 1970). 
In declining to give its approval to a settlement proposed by 
a state-oriented liquidator without the express prior consent 
of the appointing state court, the federal court stated: 

"Under settled principles best expressed by the 
Supreme Court in Pennsylvania v. Williams, 294 U.S. 
176, 55 S.Ct. 380, 79 E.Ed. 841 (1935) federal 
courts are admonished not to interfere with these 
dissolutions, though we may have ‘abstract' juris- 


diction over the subject matter of certain claims." 
Id. at 1061. 


In remanding the settlement proceedings, the federal court, 
noting that in matters of settlement it was "subject to the 


supervision of the state court", id. at 1061, found that 
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the appointing court " ... has the ultimate responsibility 


to supervise the administration of this receivership and 
approve any settlement we might reach in this court." Id. at 


1058. 


Thus, while the Superintendent was required by state 
law to obtain approval of the settlement in the state court, 
he was free to dispose of the federal action by simply execut- 
ing a stipulation of settlement pursuant to Rule 41 of the 
Federal Rules of Civil Procedure. Appellants disagree and 
contend that the federal court cannot authorize settlement 
unless it first weighs the probabilities and possibilities of 
victory at a trial against what is being proposed in the settle- 
ment. (See Appellants' Brief, Pp. 7, and cases cited therein.) 

The cases on which appellants rely are all either 
class actions or derivative actions brought pursuant to Rule 
23(e) or 23.1 of the Federal Rules of Civil Procedure. It 
is clear, however, that the present action cannot possibly be 
deemed to be a class or derivative action. 

Treatment of an action as a class or derivative 
action under Rules 23(e) and 23.1 is appropriate only when 
the action can legitimately be classified as such... Te is 
abundantly apparent that the action before the Court cannot 


possibly be deemed to be a class or derivative action. 
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The fundamental principle involved is that an action 
cannot proceed as a class or derivative action unless the com- 
plaint pursuant to which it was brought sets forth the neces- 
sary basis in law. United States v. Preston, 352 F.2d 352, 
356 n. 10 (9th Cir. 1965); Bell v. Preferred Life Assur. Soc., 
131 F.2d 516 (5th Cir. 1942). See also, United States v. 
Communist Party of United States, 209 F. Supp. 132 (S.D.N.Y. 
1962); Johnson v. Riverland Levee Dist., 117 F.2d 711 (8th 
Cir. 1941). It has also been held that a court cannot re- 
write a complaint to "convert the suit which [a plaintiff] 
has brought as an individual suit on his own behalf into a 
class suit.” Bell, supra at 518. 

Further, the only possible way in which appellants 
could be considered as representatives of a class is to accept 
the contention that they represent creditors of Manhattan. 

The answer to the claim of representation of creditors is 

that the Superintendent himself is vested by operation of law 
with the representation of creditors. Section 514 of the 

New York Insurance Law provides in part that, upon liquidation 
of an insurance company, the Superintendent of Insurance shall 
be vested with all rights and claims of the corporation, 

and this was recognized by the Supreme Court, New York County, 


in the order of liquidation. See also, In re Westchester 


Title & Trust Co., 170 Misc. 869, 10 N.Y.S.2d 190 (Westchester 


County, 1939). 

In addition, as creditors, appellants would have 
no cause of action which they could assert in this case 
because creditors were neither purchasers nor sellers of securi- 
ties, a requirement for the maintenance of a suit under Section 
10(b) of the Securities Exchange Act. Birnbaum v. Newport 
Steel Corp., 193 F.2d 461 (2d Cir.), cert. d.nied, 343 U.S. 

956 (1952). That doctrine was carefully not rejected by the 
Supreme Court in this case, the Court holding Only that plain- 
tiff could sue for Manhattan, inter alia, for the benefit of 
creditors as well as the Corporation. Supt. of Ins. v. 
Bankers Life, 404 U.S. 6 (1971). 

Appellants have further alleged thet they represent 
the taxpayers cf the State of New York. They argued to the 
court below that the Insurance Law, Vehicle and Traffic Law 
and Workmen's Compensation Law provide for the creation of 
funds out of taxpayers monies, which funds were used to satisfy 
claims :gainst MCC and that the settlement would be insnffi- 
cient t> reimburse these funds. 


appelle;ts' description of these funds could not 


be further fron the facts. Sections 330 and 333 of the 


Insurance Law, Section 108 of the Workmen's Compensation Law, 
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and Section 363 of the Vehicle and Traffic Law all provide 
for the creation of special funds out of assessments made 
against insurance comvanies doing business in the State of 
New York or by contributions made by such insurance companies. 
In short, no taxpayers' money or general funds of the State 
of New York have Leen used in connection with the satisfac- 
tion of claims against MCC. 

Whiie in our view it was not necessary tc do so, 
the court below reiected appellants' claim as a teapayers' 
representative citing to cases which hold chit tépayers 
lack the standing to sue errant officials to. L-evnt waste 
or review their conduct (A 18-20). Appellants -ow argue 
that this right has been given to taxpayers in Boryszewski 
v. Brydges, N.Y. Ct. of Appeals, July 2, 1975, N.Y. Law 
Journal, July 30, 1975, p. 1. We do not read this recent 
holding as broadly as appellants do. As the Court stated: 

"We hold today that a taxpayer has standing to 
challenge enactments of our State Legislature 
as contrary to the mandates of our State Con- 
stitution." 

There is nothing in the Court's opinion which indi- 
cates a departure from well-settled state law that a tay- 
payer may not challenge the expenditure of funds ur..-zss 


such expenditure is illegal or involves a local gove-nment. 


(General Municipal Law, Section 5l.) 
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Regardless of what the precise holding is in 
Boryszewski it has no application herein for the simple 
reason that no taxpayers funds are involved. Further, if 
standing is available, appellants are free to commence an 
action against the Commissioner of Taxation and Finance who 
administers the fund. What is certain is that whatever claim 
appellants may have as representatives of the taxpayers (and 
we submit they have none) cannot and should not be asserted 
in these settlement proceedings. 

Finally, appellants argue that the approval of the 
District Court to the settlement is required since this is a 
stockholders' derivative action. Nothing could be further 
from the truth. 

The Superintendent had begun his investigation of 
Manhattan early in May 1963. Subpoenas had been sent to James 
Begole and others directing them to appear before the Super- 
intendent on May 16, 1963. Begole had retained Brandenburg, 
who arranged for an adjournment of Begole's appearance before 
the Superintendent. Subsequently, on May 17, 1963, the 

tock of Manhattan was transferred by Begole to Brandenburg 
in payment of legal services past rendered and to be rendered. 

The Supreme Court has found that "as a result 


[of the fraud], Begole owned all the stock of Manhattan, 
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having used $5,000,000 of Manhattan's assets to purchase it." 
404 U.S... 8s. In short, Begole obtained the stock of MCC by 
virtue of a fraud committed by him and as to this the evi- 
dence is irrefutable. 

Assuming that Begole had not assigned his stock to 
Brandenburg, he would have no standing to object to the settle- 
ment and surely no right to participate in any distribution 
Since the law does not reward wrongdoers for their illegal 
acts. As assignee of the tainted stock, Brandenburg can be 
in no better position than the assignor and this is particu- 
larly true where as here Brandenburg, as Begole's attorney, 
must have had knowledge of the fraudulen:. acquisition by 
Begole at the time of the assignment. 


It has been held that "the assigness' rights depend 


on those of the assignor." State Bank of Albany v. Dan-Bar, 
12 A.D.2d 416, 212 N.Y.S.2d 386 (3d Dep't 1961). Also, 
"since the assignee's ... rights are derivative, it may not 


receive what the assignor could not." M.F. Hickey Co. v. 


Imperial Realty Co., 73 Misc. 498, 342 N.Y.S.2d 186 (App. T. 


lst Dep't 1972). 


Appellants did not submit a proposed complaint in 
intervention, and accordingly we must assume that the com- 


plaint which the Estate of Brandenburg would assert is 
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Similar to one previously filed ir the court. In that com- 
plaint Brandenburg asserted that the wrongs complained of 
occurred between January 1962 and January 1963, but admitted 
that he did not acquire ownership of Manhattan's stock until 
May 17, 1963, after he had apparently been retained as counsel 
for * es F. Begole. Curiously, the complaint ir that action 
was signed by Brandenburg himself rather than by his counsel 
as is required under Rule ll. That pleading by Brandenburg 
thus establishes that he was nct a shareholder at the time 

of the actions challenged in this case, and thus was precluded 
from bringing suit by Rule 23.1, F.R.C.P. 

Further, the Estate of Brandenburg, whose rights 
have devolved from the decedent, is foreclosed by res judicata 
from asserting any claim in intervention. As set forth in 
the dismissals of complaints both in the District Court and 
in the New York Court, Matthew Brandenburg had his days in 
court asserting all of the claims now suggested and these 
claims were dismissed with prejudice. 

In summary, no attempt was evcr made to vest the 
state court with jurisdiction to determine a § 10(b) claim. 
The action was settled and the Superintendent did no more 
than seek approval of the settlement, as he was required 


to do in the state court. Had appellants not interposed 
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their baseless motions in the federal court the action would 
have been terminated pursuant to Rule 41 by voluntary dis- 
missal. The action was not and never has been a class or 
derivative action, and none of the arguments advanced by 
appellants can change that fact. 

The court below properly reject2d appellants' efforts 
to obtain the intervention of the court into the settlement and 
dismissa! of the action. The determination below should be 


affirmed. 


POINT IJ 
APPELLANTS WERE NO’ DEPRIVED OF 
THEIR DUE PROCESS RIGHTS IN THE 
STATE COURT; THE FEDERAL DISTRICT 
COURT MAY NOT REVIEW THE FINDINGS 
OF THE STATE COURT. 

Desparate is too kind a word to define the argument 
set forth in Point II of appellants' brief. Although it is 
stated at page 6 of appellarts' brief, in the footnote, that 
they will not argue tne merits of the settlement, appellants 
proceed to do precisely that at pages 28-33. Of course, this 
should not be too surprising since the arguments there advanced 
are a verbatim reproduction of the arguments made to the Appel- 


late Division, First Department, and the New York Court of 


Appeals. 
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In challenging the competency of the evidence pro- 
duced to support the Superintendent's claim that the settle- 
ment would be sufficient to pay the claims of all creditors, 
counsel fcr appellants has made serious and highly irrespon- 
sible charges. He has accused the Superintende-t and those 
of his staff of “making evidence," "manufacturing figures," 
"manipulating the reserves," and other baseless charges of 
similar ilk. Unsupported charges of this type calls for 
the most severe condemnation and censure. 


The evidence concerning the adequacy of the reserves 


on open claims is fully summarized by the Referee (A 217-220) 
and need not be repeated here. This review was conducted by 
a team of experts who had from 23 to 40 years experience in 
claims work (A 62-64). Each open matter was reviewed for 
liability, whether a suit had been filed, a bill of parti- 
culars, hospital records, social status of the claimant and 
all other factors relevar.: to fixing a proper reserve for 
each particular claimant (A 65). Peterman, who was in charge 
of this review, testified that in his opinion the reserves 
established were more than adequate to satisfy all open 
items (A 73). 

Appellants have erroneously relied on the decision 
in Stewart v. Citizens Casualty Company of N.Y., 23 N.Y.2d 


407 (1968). In challenging the adequacy of the reserves in 
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Stewart, the issue before the Court was whether or not the 


insurance company was solvent, «i the company sought a hear- 
ase tel determine the issue of solvency including the effect 
thereon on the estab ned reserves. Involved in that case 
was Section 526 of the Insurance Law, which had no bearing 
on the present proceeding. So substantial was the evidence 
hexe produced before the Referee on the adequacy of the settle- 
ment to satisfy in full all of the claims of c ators that 
the Referee's Report itself, which sought to summar. ze this 
evidence, encompasses 16 pages (A 204-220). 
Appellants’ argument that they were denied cross- . 


examination with respect to the amount of each claim is with- 


out merit. Obviously, there is no relationship between the 


amount of each claim (generally overstated) with the reserve 


fixed. Suffice it to say that each claim was reviewed by a 


competent expert and a proper reserve established based on 


that review. 


Appellants make no serious challenge to the evidence 


It is only by 


presented on the adequacy of the settlement. 


means of innuendo and surmise that the weakest kind of chal- 


lenge is made. The state courts correctly disregarded the 


baseless accusations made by the appellants. These charges 


are not worthy of the color of truth and should be equally 


summarily rejected by this Court. 
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We submit that it is not even necessary for this 


Court to consider any of these arguments. We are compelled, 
however, to bring to the attention of the Court the fact 
that counsel for appellants persists in making an argument 
which he knows to be without any factual support. 

Appellants argue at page 29 of their brief that 
based upon the decline of stock values the securities held for 
the account cf the creditors of MCC "must have ceclined by 
48 percent." Appellants made this precise argument in seek- 
ing leave to appeal from the ellate Division. In opposition 
to that motion counsel for the Superintendent submitted an 
affidavit stating that the value of the securities had in 
fact increased by ove »370,000 between December 31, 1972 
and September 30, 1974. 

Did this deter counsel for appellants? No. Again 
he made his "48 percent decline" argument to the New York 
Court of Appeals in seeking leave to appeal. Once more the 
Superintendent responded that because the investments were 
largely in certificates of deposit the stock market decline 
had no effect on the value of the assets held for distribution. 

Was counsel yet convinced? No. Once more in the 
court pelow he again charged the Superintendent with a 48 


percent loss. This time the court was advised that as of 
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December 31, 1972 the cash and securities held for the creditors 
of MCC totalled $6,605,000, and as of February 13, 1975, the 
vaiue had increased to $7,410,620. Was this enough to con- 
vince counsel? No, indeed. Once more, for the fourth time, 

he repeats his same argument. 

Appellants' argument that they were denied due pro- 
cess in the state court is defied by a reading of the Referee's 
Report (A-171). It is abundatly clear that appellants were 
given every opportunity to -hallenge the adequacy of the 
settlement. It is equally clear that the evidence submitted 
by the Superintendent was more than sufficient for the 
Referee, a former justice of the New York Supreme Court, to 
make his determination. Tinally, it cannot seriously be 
cuallenged that the Referee made a careful and thorough anal- 
ysis of all the ewidei.ce before reaching his conclusions. 

There remains one final and certainly a conclusive 
response to appeliants' arguments. As the court below properly 
held, the federal court lacks jurisdiction to review state 
court determinations of federal corstitutional questions 
(A-28). 

Appellants now argue that the holdings in Rooker v. 


Pidelity Trust Co., 263 U.S. 413 (1923) and Tang v. Appellate 


Division, 487 F.2d 138 (2d Cir. 1973) are not applicable. 
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They are in error. Appellants argued in the New York Supreme 
Court, the Appellate Division and th» New York Court of Appeals 
that they were denied due process both in the hearings before 
the heferee and in the determination of the state courts. 

There can be no dispute that the constitutional issue of due 
process, rejected by all the state courts including the highest 
court of the.s*ate, could be reviewed by the United States 
Supreme Court pursuant to 28 U.S.C. § 1257. 

Appellézuts elected to intervene in the state court 
proceeding in which the Superintendent sought approval of the 
settlement. They elected to raise the constitutional due 
process issue and pressed it to the highest court of the state. 
Appellants were required to seek review of their contentions 
in the Supreme Court only and the court below properly rejected 
the due process question as beyond its jurisdiction. 

Assuming, arguendo, that the court below did have 
jurisdiction to review the findings of the state courts, we 
submit that appellants have utterly failed in their attempt 


to demonstrate any deprivation of their due process rights. 


POINT III 


APPELLANTS ARE NOT ENTITLED 
TO INTERVENTION IN THE FEDERAL 
COURT. 


In the court below appellees argued that appellants 
could not properly intervene in this action. Appellant Branden- 
burg has no standing since the stock of MCC was originally 
acquired by fraud and the present ist is in no better 
position than the defrauder to assert a claim. Appellant Berg 
has a claim under a workman's compensation policy and it is 
not disputed that there are sufficient funds now available, 
even without the settlement, to pay his claim in full. (He 
was awarded $2,500 by a referee and is appealing that finding; 
his claim was for $79,000 and a reserve in that amount has 
been set up should he prevail on appeal.) 

Neither appellant represents the creditors of MCC 
since the Superintendent has represented to the Court that 
sufficient funds are available to pay all creditors in full, 
and further, the Superintendent, pursuant to his appointment 
as Liquidator of MCC, is charged with representing all creditors. 
For the reasons previously set forth, the taxpayers have no 


interest in the assets or affairs of MCC. 
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Directing ourselves now specifically to Rule 24 

of the Federal Rules of Civil Procedure, it is apparent that 

appellants do not claim a right to intervene based upon any 

Statute. It would also appear that no claim is made based 
pa on Rule 24(b) (2). Thus, the only possible basis for inter- 

vention would be under Rule 24(a)(2). Here, appellants must 

show that their interest is not adequately represented by 

the Superintendent. 


In United States v. International Telephone & Tel. 


Corp., 349 F. Supp. 22 (D.C. Conn., 1972), the Court defined 
Sie 
? this showing thusly: 


"The potential obstruction and delay which may be 

caused by allowing a person to intervene as a party 

to a suit fully justify the requirement that he make 

a clear showing rather than a mere allegation that 

his interest is not adequately represented by an 

existing party to the suit." 349 F. Supp. 27, Note 4. 

The fact that appellants may not agree with the 

settlement of this case for one million dollars does not con- 
stitute the clear showing that their interests are not ade- 
quately represented. As we have previously urged, we do 
not believe that any of the alleged intervenors have any 
interest to be protected in this action. Even assuming, 
arguendc, that they do, the fact that the highest court of 


New York has approved the settlement and rejected the argu- 


ments advanced by appellants constirutes a clear showing 
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that their interests, if ‘ny, are adequately represented. 


Finally, we come to the requirement of Rule 24 that 


an application for intervention be timely made. The present 


application has been made aimost twelve years after the action 


was commenced and almost three years after settlement reached. 


It has been noted: 


"But where there has been much litigation by way of 

motions, depositions and discovery, taking of testi- 
mony before a master, etc., tardy intervention will 

usually be denied." 


3B Moores Federal Practice, 2 Ed. 4 24.13[1] and 
cases cited therein. 


Rule 24 requires, with good reason, that a motion to 


intervene be accompanied by a proposed complaint in interven-= 


tion. This appellants did not do, nor have they complied in 


any respect with Rule 24 in attempting to set out the basis 


for their motion to intervene. In any event, the Estate of 


Brandenburg is foreclosed from asserting any claim and, in 


the absence of the articulation of a specifict ground on which 
Harry Berg can assert a claim, intervention does not lie. 

As discussed above with respect to class actions, 
the basis on which applicants would claim to meet the require- 
ments of Rules 23 or 23.1 should be set forth with particu- 
larity, 


which renders even more appropriate the requirement 


that appellants should have submitted a proposed complaint in 


intervention. In an, event, neither proposed class -- 
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creditors or stockholder -- were purchasers or sellers, and 


nence would have no independent claim in this action. Accord- 
ingly, intervention is not appropriate. See Solien v. Mis- 
cellaneous Drivers & Helpers Union, 440 F.2d 124, 132 (8th 
Cir. 1971), cert. denied, 403 U.S. 905 (1971) ("Intervention 
as of right presupposes that the applicant has a right to 


maintain a claim for relief sought."). 


POINT IV 


APPELLEE SUPERINTENDENT SHOULD 
BE AWARDED DAMAGES. 


We respectfully suimit that the instant procee. ing 
is appropriate for the impcs:iion of the sanctions provided 
for in Rule 38, F.R.A.P. Appellants have succeeded in delay- 
ing the final settlement of this litigation for over three 
years. The Superintendent has been deprived of the prceceeds 
of the settlevent (only $200,000 of the one million dollars 
has been pli.cea in an interest-bearing escrow account) and 
the creditors denied final distribution. 

“he estate of MCC has further been subjected to 
additional legal expenses all arising out of completely 
frivolous claims by appellants. Four times in four different 
courts have appellants raised the same baseless arguments. 


Each time the arguments have been denied, twice in summary 
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fashion. Appellants have mt had their day in court, they 
have had their day in five courts. 

We do not suggest that any appellant should be sub- 
ject to aumages or costs merely because he employs the appel- 
late remedies. But where, as here, the appeal is so clearly 
frivolous on its face, the imposition of s nctions .rovided 
for in Rule 38 is appropriate. Accordingly, we request that 
appellee Superintendent of Insurance be awarded just damages 


and/or double costs. 


CONCLUSION 


For all of the reasons set forth herein, the decision 


and order of the court below should be affirmed in all respects 


and damages and/or double costs awarded to appeliee Superintendent 


of Insurance. 


Respectfully submitted, 


JOSEPH J. MARCHESO 


Attorney for Appellee Superintendent 


of Insurance 
Of Counsel, 


MORTON J. SCHLOSSBERG 
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